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Hearing Date: 11/18/2015
Hearing Time: 9:00 AM

' STATE OF WASHINGTON
SNOHOMISH COUNTY SUPERIOR COURT

PUBLIC UILITY DISTRICT NO. 1 of

SNOHOMISH COUNTY, a
Washington public utility district,

Plaintiff, -

V.

| WASHINGTON STATE AUDITOR'S

OFFICE, an agency of the State of
Washington, and TROY KELLEY,
Washington State Auditor, in his
official capacity, WASHINGTON
DEPARTMENT OF COMMERCE, an
agency of the State.of Washington, and
WASHINGTON UTILITIES AND
TRANSPORATION COMMISSION, a
commission of the State of Washington,

Defendants,

and -

NORTHWEST ENERGY

COALITION and RENEWABLE
NORTHWEST,

Defendant-Intervenors.

ORDER GRANTING SUMMARY
JUDGMENT TO DEFENDANTS
AND DEFENDANT-INTERVENORS
AND DISMISSING THE
COMPLAINTS

NO. 15-2-03116-1

- ORDER GRANTING SUMMARY
JUDGMENT TO DEFENDANTS

AND DEFENDANT-INTERVENORS
AND DISMISSING THE
COMPLAINT

1 ) ATTORNEY GENERAL OF WASHINGTON

Agriculture & Health Division

7141 Cleanwater Drive SW -
PO Box 40109

Olympia, WA 98504-0109
(360) 586-6500
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1.1

1.2

I  HEARING

Hearing. A hearing was held on November 18, 2015.

Appearances. The partiés and defendant-intervenors appeared by and tﬁrouigh

the following counsel: Assistant Attorney anéral Kathryn McLeod for

' Washihgton State Department of Commerce (Commerce); Assistant Attorney

General Christopher Casey.for Washington State Utilities and Transportation
Commission (UTC);. Assistant Atforney G¢nera1 Matthew Kernutt for

Washington State Auditor (Auditor); Anna Sewell, Eérthjusﬁce, for Northwest

~ Energy Coalition and Renewable Northwest; and Kristine R. ‘Wilson, Perkins-

1.3

14

Coie, for Public Utility District No. 1 of Snohomish‘ County (SnoPUD);

Background. Northwest Energy Coalition and Renewable Northwest, the

Auditor and SnoPUD éach moved for summary judgment; Commerce and UTC

filed a joint niotion for summafy judgment (Summary J udgment Motions).

Evidence and argument. The Court reviewed the pleadings and evidence

presented, includiﬁg the case record; the - Plaintiff’s, Defendants’ -and

Defendgnt—InterVenors’ briefs in support of the Summary Judgment Motions; |

Resporises and Replies to S'umniary Judgment Motions; and declarations and

attachedexhibits filed in support of the summary judgment briefs. The Court

also considered the oral argument of the parties and the defe;ndaLnt-intervenoré.

II. FINDINGS OF FACT

The Court having considered the evidence and argument .of the parties makes the

following Findings, which are not in dispute:
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2.1

2.2

. In November 2006 Washington voters appreved Initiative 937, creating the

Energy Independence Act (EIA) (codlﬁed at chapter 19.285 RCW).
% o & provisStiens,
TA requires Washington quahfymg utilities to obtain increasing amounts

of electn01ty from renewable resources and undertake cost-effective energy

" conservation to serve their customers’ energy consumption.

23

2.4

2.5

2.6

2.7 .

3.1 -

SnoPUD is a Washington qualifying utility subject to the requirements nf the
Prior to the deadline for the 2013 compliance year, SnoPUD notiﬁed‘ the
Auditor that it intended to rely on the 4 percent cest cap' provision in
RCW 19.285.050. SnoPUD. previously entered into long-term powerpurchase
agreements for electricity generated by several wind power facilities and the
utiiity wanted to use the inyestment to comply with the EIA renewable energy
requirement. \ |
Following a disagreement with the Auditor on how to ~interprer
RCW 19.285.050, SnoPUD chose to rely, under protest, on the renewable
energy target in RCW 19.285.040(2) to av01d a likely finding of
noncomphance
SnoPUD subsequently filed a complaint with this Court seeking a declaratory
judgment and Writ of mandamus, |
The Auditor issied an audit report on Ai)ril 27, 2015, (the report was reissued
on September 21, 2015, to correct a date) finding that SnoPUD comphed with
the renewable energy target for 2013 '

III. CONCLUSIONS OF LAW
The issue before the Court is whether the EIA allows a utility utilizing the

4 percent cost cap compliance method in RCW 19.285.050 to count investments
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3.2 The statutory construction and interpretation of the EIA affects SnoPUD’s legal
rights. _' ]

33 There is no genuine issue as to material facts. and summary\ judgment may be
issued as a matter of law. Civil Rule (CR) 56.

3.4 An important goal of the EIA is to increase the amount of eligible rénewéble
energy used to meet utlhty customers’ electnclty consump‘uon

>3.5 Qualifying utilities may comply with the EIA using ehg1ble renewableb
resources, renewable energy credits, or a combination of both.

36 To comply with the EIA, a ut111ty must own the nonpower attnbutes of the
eligible renewable resources it uses for compliance.

3.7 By definition, a renewable energy credit contains all of the nonpower attributes

| associated with one megawatt-hour of electricity from a generation facility
powered by a renewable resource, including quéliﬁcation as an eligible
renewable resource. Seé RCW 19.285.030(12), (15) and (20).

. 3.8 | By deﬁxﬁtioﬁ, an eligible renewable resource contains both power attributes and
nonpower att:ribufes.l Once the REC is separated from the 4‘eligible renewable
resource, what remains is electricity (e.g., power attribufes) devoid of all
nonpower atﬁ‘ibutes, which does not qualify as an eligible renewable resource.
See RCW 19 285.030(12), (15) and (20).

3.9 If a utility uses s the 4 percent cost cap method under RCW 19.285.050, the
utility must retain the nonpower aftributes associated with any ehg1ble~
renewable resources invested in and relied upon for co'rribliance. If a REC is
created in association with an éligible renewable resource aﬁd the eligible

ORDER GRANTING SUWARY 4 ATTORNEY GENERAL OF WASHINGTON |
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in eligible renewable resources where some or all 'of the corresponding RECs

from the eligible renewable resources are sold.
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renewable resource is relied on for compliance, the REC must be retired. See
retonr

WAC 194-37-120 and WAC 480-109-200(3). If the RECs are not uetired, no

portion of thé cost of the associated electricity may be included for pufposes of
compliance under RCW 19.285.050. |
3.10 - The Auditor perfomied its audit duties in compliance with the' 1a§v and audited
| SnoPUD’s compliance with the renewable energy target for 2013 undelf the
FIA.
IV. ORDER
4.1 Summary Judgment is awarded_. in favor of Defendants and
Defendant-Intervénors. | |
42 There are no remaining unresolved issues in Plaintiff’s Complaint; accordingly,
this case is dismissed with prejudice.

DATED this l 8 day of November, 2015.

HONORABLE MILIL{

Presented by:
ROBERT W. FERGUSON
Attorney General

CHR&STOPHER M. CASEY WSBA#46733
Assistant Attoiney General

Utilities & Transportation DlVlSlon

P.O. Box 40128

Olympia, WA 98504-40128

(360) 664 1189

ccasey@utc.wa.gov

Attorney for Defendant Washington Utilities and
Transportation Commission
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/MATTHEW KERNUTT WSBA#35702 ©
STACIA E. HOLLAR, WSBA#15546
Assistant Attorneys General

Government Compliance & Enforcement

P.O. Box 40100 :

Olympia, WA 98504-0100
(360) 586-0740

|l (360) 664-0865

‘Mattkl@atg.wa.gov

staciah(@atg.wa.gov

Attorneys for Defendants Washmgton State Auditor’s Oﬁ‘ice
and Troy Kelley, Auditor

KATHRYN B. MCLEOD WSBA#15837
Assistant Attorney General

Agriculture & Health Division

P.O. Box 40109

Olympia, WA 98504-0109

(360) 586-7879

Kathrynm@atg.wa.gov

Attorney for Defendants Washington State
Department of Commerce

ANNA SEWELL, WSBA#48736

AMANDA GOODIN, WSBA# 41312
JAN HASSELMAN, WSBA#29107

|| Earthjustice

705 Second Avenue Suite 203
Seattle, WA 98104

(206) 343-7340 :
asewell@earthjustice.org
agoodin@earthjustice.org

|| jhasselman@earthjustice.org

Attorneys for Defendant-Intervenors

|| Northwest Energy Coualition and Renewable Northwest
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KRISTINE R. WILSON, WSBA#33152
PAMELA J. ANDERSON WSBA#3 727 2
Perkins Coie LLP

The PSE Building

10885 NE Fourth St Suite 700

' Bellevue, WA 98004- 5579

(425) 635-1400

KRWilson@perkinscoie.com
PJAnderson@perkinscoie.com

Attorneys for Plaintiff Public Utility Distrzct
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